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Cotswolds National Landscape: Management Plan 2025 — 2030
Why we should be concerned

The issue

LARA has undertaken a scrutiny of the Management Plan 2025 — 2030 (the CNL
Plan) recently published by the Cotswolds National Landscape (CNL). The CNL
Plan has been agreed by its Conservation Board, but the Board recognises that
although it is responsible for preparing and publishing the CNL Plan, its delivery is
also dependent on the support of a wide range of stakeholders.

The two sections of the CNL Plan that are of principal concern to motoring interests
are:
* the section on tranquility (key extracts at Annex A); and
» Appendix 4, which deals with the new ’seek to further duty’, introduced by the
Levelling Up & Regeneration Act 2023 (key extracts at Annex B).
This paper looks at the implications for recreational motoring of the CNL Plan and
these two sections in particular.

Background

One of the potential ‘slow-burning’ threats to motorised access that is of growing
concern is the gradual increase in powers and duties being given to protected
landscapes. The other threats being: active travel initiatives and protective
designations for heritage/landscape features and habitats and species.

Of current concern are developments in the legislative framework around ‘Areas of
Outstanding Natural Beauty” (AONBs), now rebranded as ‘National Landscapes’!.
Of the 39 National Landscapes in England and Wales, two are managed by
‘Conservation Boards'. These are the Cotswolds National Landscape (CNL) and the
Chilterns National Landscape.

At 787 square miles, or 2038 square kilometres, the CNL is the largest of the
National Landscapes and the third largest protected landscape (i.e. including
National Parks) within England.

The CNL Conservation Board has two statutory purposes:
1. To conserve and enhance the natural beauty of the CNL.
2. To increase the understanding and enjoyment of the special qualities of the CNL.

In fulfilling these roles, the Board has a duty to seek to foster the economic and
social wellbeing of people living in the National Landscape. In circumstances where
these purposes and duties are irreconcilable, the Board must give priority to
conserving and enhancing the natural beauty of the CNL.

" In the relevant legislation they are still called AONBs.
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The Board consists of 37 members, of whom 15 are appointed by principal local
authorities, 8 by parish councils and 14 are appointed by Defra.

The legislative duties governing the National Landscapes in England?, set out in the
Countryside & Rights of Way Act 2000, was strengthened by an amendment
introduced by the Levelling Up & Regeneration Act 2023. Whereas the general duty
of public bodies set out in section 85 of the 2000 Act was originally that ‘relevant
authorities’: “must have regard to the purpose of conserving and enhancing the
natural beauty of the area of outstanding natural beauty”, now relevant authorities:
“‘must seek to further the purpose of conserving and enhancing the natural beauty

of the area of outstanding natural beauty’.

Consideration & conclusions

When considered together, the two sections of the CNL Plan featured in this paper
suggest that the public bodies that have statutory duties with regard to the
Cotswolds National Landscape are may well feel justified in taking, and indeed
compelled to take, a hard line in managing the use of motor vehicles, for both ad
hoc recreational activity and for organised events.

The key headline points made in the CNL Plan, which may be related to motoring,
can be summarised as follows:

» Tranquility is one of the ‘special qualities’ of the Cotswolds that makes it in the
nation’s interest to safeguard.

* CPRE’s opinion poll shows people value tranquillity more than any other quality of
the countryside - valued by 72% of people.

+ All relevant stakeholders should give great weight to conserving and enhancing
the tranquillity of the AONB.

* Measures should be taken to remove/minimise existing sources of noise and
other aural and visual disturbance.

» The use of motorised vehicles on byways open to all traffic should be managed to
ensure that it does not adversely affect the tranquillity of the AONB or cause a
nuisance to other, non-motorised users.

* It is not enough that decisions made by public bodies do not conflict with the
purpose of conserving and enhancing natural beauty; they must seek to further it.

» Decisions that do not seek to further the purpose of conserving and enhancing
natural beauty, would not in fact, be open to those public bodies.

« If a relevant authority makes a decision and cannot demonstrate that it has done
all it reasonably can to further the statutory purpose, that decision will be open to
legal challenge.

* The new duty is very broad in scope, applying to “any functions” and relevant

authorities should assume that if their decision touches in any way upon an
AONB, the duty is engaged.

2 In Wales the duty remains unchanged.
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Annex A - Extracts from the CNL Management Plan Outcome 5 - Tranquillity

The following are extracts from the CNL Management Plan, which illustrate why this
section on the Management Plan is of concern. The emphasis has been added for
the purposes of this paper.

Policy CE5 on page 31 deals with Tranquillity.

CESb.2. says “Measures should be taken to remove and where removal is not
possible, minimise existing sources of noise and other aural and visual
disturbance in order to enhance the tranquillity of the CNL.”

The subtext goes on to explain:

“Policy CE5 has an emphasis on noise. This incorporates issues such as
significant increases in traffic in the towns, villages, smaller settlements and
across the wider countryside of the CNL”. And adds: “It is important to note that
this policy is not intended to prevent the noise arising from normal working
countryside operations such as operating power tools or farm machinery or non-
mechanised quiet recreation.”

There is reference to the CNL Board having published a position statement on
tranquillity in 2019. Two notable extracts from this position statement are as follows.

“Tranquillity is one of the ‘special qualities’ of the Cotswolds Area of Outstanding
Natural Beauty (AONB). In other words, it is one of the features of the
Cotswolds that makes the area so outstanding that it is in the nation’s
interest to safeguard it. Tranquillity can be defined as a state of calm and
quietude associated with peace, experienced in places with mainly natural
features and/or historic character, free from man-made noise and other aural
and visual disturbance. It is a valuable resource, which can add considerably to
people’s quality of life.”

“Local authorities should: “consider whether it would be appropriate to explicitly
identify any part of the Cotswolds AONB that falls within their administrative
boundary as a ‘tranquil area’in their Local Plans, such that the AONB merits a
special level of regard in relation to tranquillity.”

There is a section headed: “WHY IS TRANQUILLITY IMPORTANT?”. This section
notes that:

“an opinion poll commissioned by the Campaign to Protect Rural England
(CPRE) in 2006 shows people value tranquillity most as a quality of the
countryside.” It reports that: “Tranquillity, tranquil, calm, solitude, peace and
quiet, were valued by 72% of people”.
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It is interesting that this is more than double the next factor: Fresh air, which was
valued by 34% of people; Scenery was valued by 20% and Nature, wildlife or flora
and fauna, was valued by 19%. There seems to be an implicit suggestion that this
is a clear mandate to take action on this issue. It leads to a recommendation that:

“all relevant stakeholders should ensure that activities and proposals that affect -
or have the potential to impact on - the tranquillity of the Cotswolds AONB...
should give great weight to conserving and enhancing the tranquillity of the
AONB”

Section 5 of the position statement is headed: “OTHER RELEVANT FACTORS
THAT CAN INFLUENCE THE TRANQUILLITY OF THE COTSWOLDS AONB’.

Section 5.3 is specifically about “Off-road vehicles” (sic). It reads as follows:

“Within the Cotswolds AONB there are a number of ‘byways open to all traffic’
(BOAT). Whilst these are mainly used for the purposes for which footpaths and
bridleways are used (i.e. for walking, cycling and horse riding) motorised
vehicles, such as 4x4s and motorbikes, also have a right of way on these
byways. Whilst a limited amount of motorised vehicle use might be acceptable on
these byways, such use should not be allowed to adversely affect the tranquillity
of the AONB or cause a nuisance for other non-motorised users. The Board
recommends that the use of motorised vehicles should on byways open to
all traffic should be managed to ensure that it does not adversely affect the
tranquillity of the AONB or cause a nuisance to other, non-motorised
users.”
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Annex B - Extracts from the CNL Plan Appendix 4: The “seek to further” duty

The legislative duties governing the National Landscapes in England, set out in the
Countryside & Rights of Way Act 2000, was strengthened by an amendment
introduced by the Levelling Up & Regeneration Act 2023.

Whereas the general duty set out in section 85 of the 2000 Act was originally that
“in exercising or performing any functions in relation to, or so as to affect,

land in an area of outstanding natural beauty in England”, relevant authorities3:
“must have regard to the purpose of conserving and enhancing the natural beauty
of the area of outstanding natural beauty”, now relevant authorities: “must seek to
further the purpose of conserving and enhancing the natural beauty of the area of
outstanding natural beauty’.

The new general duty of relevant authorities set out in section 85 of the 2000 Act is
now at least as strong as that of the National Parks. Section 85 of the 2000 Act also
provides that ‘the Secretary of State may by regulations make provision about how
a relevant authority is to comply with the duty’. No such regulations have emerged
yet and there is no timetable for them, but the CNL Plan suggests they are likely to
be made during the Plan period 2025-2030. Defra has issued guidance to seek to
restrain relevant authorities from making over-zealous use of these strengthened
powers within National Landscapes, but what the CNL Plan says about the new
duty suggests that the Defra guidance has not had much effect in moderating the
Conservation Board’s approach to the new duty.

What the relevant passages of the CNL Plan says about the new seek to further
duty are as follows. It appears to rely heavily on advice from legal counsel obtained
by the Campaign for National Parks.

“The ‘seek to further’ duty is in force now, as it has been since 26 December 2023,
and must be complied with.”

“The ‘seek to further’ duty is a strengthened duty compared to the previous ‘duty of
regard’. If ‘have regard to’ was the same as ‘seek to further’, then there would be no
need for the amendment. The duty is therefore clearly intended to impose new and
more onerous requirements with respect to the statutory purposes than existed
before.”

“The ‘seek to further’ duty is an active duty, not a passive one. This means that the
duty should be pro-actively considered when exercising or performing any functions
to which the duty applies. For example, a relevant authority must factor in the duty
before the adoption of a proposed policy and not merely as a ‘rearqguard action’
following a concluded decision.”

3 Includes all public bodies, statutory undertakers and government departments.
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“‘Relevant authorities would be well-advised not to treat the new duty as ‘business
as usual’. ‘Seek’ and ‘further’ both imply demonstrable action in the form of
assistance and promotion of the statutory purpose of conserving and enhancing
natural beauty of National Landscapes. It is not enough that a decision simply does
not conflict with that purpose: it must seek to further it.”

“As well as being applied within National Landscapes, the ‘seek to further duty’ also
applies to functions undertaken outside of the designation boundary which affects
land within a National Landscape.”

“If the measures taken by a relevant authority, in relation to the ‘seek to further’
duty, would have a neutral effect on the purpose of conserving and enhancing
natural beauty, consideration should be given to what modifications would help to
further this purpose.”

“If, having considered the implications of a decision, a relevant authority reaches
the view that the decision does not ‘seek to further’ the purpose of conserving and
enhancing natural beauty, it would be hard to argue that the decision would, in fact,
be open to the relevant authority. This is because it would appear to be in breach of
the duty. In those circumstances, the decision would need to either be withdrawn or
modified such that the relevant authority could confidently say that it did seek to
further the relevant purpose.”

“A failure to consider the ‘seek to further’ duty, or a failure to understand its pro-
active and mandatory nature, would be an error of law.”

“If a relevant authority makes a decision that engages the duty and it cannot
demonstrate that it has done all it reasonably can to further the statutory purpose of
conserving and enhancing natural beauty as part of the decision, that decision will
be open to legal challenge.”

“If a relevant authority applies the principles that are set out in this appendix

conscientiously, it will be less open to a judicial review challenge on the basis of an
alleged breach of the new Duties.”
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