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Introduction
‘Are all unsealed unclassified roads open to the public with motors?’ That question has been asked
and argued over for decades. The answer seems to be that the great majority are, but a few can be
shown to be bridleways or (more rarely) footpaths.
The issue is discussed at length in the LARA report, Unsealed Unclassified Roads. Their History, Status,
and the Effect of the Natural Environment & Rural Communities Act 2006, and particularly in the
section, ‘Ascertaining the status of unclassified roads: evidence and presumptions’.
This paper is a collection of letters from government departments, 1983 onwards, stating the
government’s view at the time of each letter.
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From:
Subject:
Date:
To:
Cc:

Waterman, Dave (Defra) Dave.Waterman@defra.gsi.gov.uk
RE: rights over UCRs
11 July 2018 at 09:14
alan kind laragb@me.com
CEO ceo@glass-uk.org, Langford, Pippa (NE) Pippa.Langford@naturalengland.org.uk, Reed, Emma (DEFRA)
Emma.Reed@defra.gsi.gov.uk, Luscombe, Michelle (DEFRA) Michelle.Luscombe@defra.gsi.gov.uk

Hi Alan,
Duncan Green asked if, before my formal departure from Defra, I could summarise Defra’s
position on rights over UCRs. Following our earlier correspondence, I am resending this email
with a few corrections.
The relatively recent developments can be summarised as follows.
Background - there are multiple rights over UCRs but many are not shown on the DMS.
2000 - Under the legislation in the CROW Act, rights of way not shown on the definitive map
a statement would be extinguished if not recorded by the 2026 cut-off date, even if shown
on the list of streets.
2006 - Defra letter advises local authorities to record rights over UCRs on the DMS to
prevent them being extinguished by the cut-off.
2010 - SWG recommends, in its report ‘Stepping Forward’, that all rights over route shown on
the list of streets should be protected in order to prevent those rights being lost at the cutoff.
2012 – In the consultation document on rights of way reforms, Defra makes clear that it
accepts the SWG recommendation and proposes to implement it. This will at least prevent the
rights over UCRs being lost.
Defra’s policy on UCRs is that we cannot make blanket assumptions about rights over
unclassified roads because there are some cases where the rights are not clear. Should it be
necessary, each road would have to be assessed on the evidence. Where any dispute about
status occurs, the local authority should endeavour to ascertain what rights exist over that
road, and make sure that it is properly recorded on the appropriate records, i.e. the Local
Street Gazetteer, list of streets, and/or the DMS. This is not to suggest that all unclassified
roads would all need to go through the DMMO process. There is no duty on local authorities to
proactively screen and research the status of every unclassified road, but they are obliged to
modify the DMS where this is requisite upon the ‘discovery of evidence’ in any case.
Some unclassified roads would qualify to be recorded on the DMS as BOATs (until section
54A of the 1981 Act prevents them being recorded as BOATs at the cut-off date), and a
some as bridleways. Others would not qualify for being recording on the DMS, and these
would continue to be dealt with in the same way as other highways that are part of the
‘ordinary roads’ network.
Regards,
Dave Waterman | Rights of Way Reforms Project | Land Use | Natural Environment Policy |
Department for Environment, Food and Rural Affairs
Phone: 0208 026 6641 | Mobile: 07789 651 368 | Email: dave.waterman@defra.gsi.gov.uk |
Address: Horizon House, Deanery Road, Bristol BS1 5AH
Department for Environment, Food and Rural Affairs (Defra) This email and any attachments is intended for the
named recipient only. If you have received it in error you have no authority to use, disclose, store or copy any of its
contents and you should destroy it and inform the sender. Whilst this email and associated attachments will have
been checked for known viruses whilst within Defra systems we can accept no responsibility once it has left our
systems. Communications on Defra's computer systems may be monitored and/or recorded to secure the effective
operation of the system and for other lawful purposes.

Dave Waterman
Reform Projects
Landscape & Outdoor Recreation
Zone 1/09, Temple Quay House
2 The Square, Temple Quay
Bristol BS1 6EB
Tel:
0117 372 3570
Email: Recreation.Access@defra.gsi.gov.uk
Website: www.defra.gov.uk

Duncan Green
Chairman
The Treadlightly Trust
Ridgeway
Dinedor
Hereford
HR2 6LQ
11 June 2012

Dear Duncan
Thank you for your letter of 25 May about clarification of vehicular rights over UCRs
shown on the list of streets, but not on the definitive map and statement.
I can confirm that the Government’s advice on this matter has not changed since
1998 and remains as set out in Susan Carter’s letter of 24 August and Martin
Steer’s letter of 30 September 1998. However, I disagree with the way the 1998
DETR letters have been interpreted in your letter.
What Susan Carter’s letter says is that UCRs shown on the list of streets may
provide evidence of vehicular rights. Martin Steer’s letter goes on to say that if a
UCR is shown on the list of streets as an all purpose carriageway then that would
seem to be a clear indication that vehicular right exist. Neither letter says that:
“UCRs can be presumed to be vehicular unless evidence to the contrary exists”.
As the 1998 letters point out, Defra cannot give an authoritative interpretation of the
law, as only the courts can do that. But if highway authorities are telling users that
the vehicular rights on UCRs cannot be presumed to exist, then that is not out of
kilter with Defra’s advice.
We are prepared to accept that the vast majority of unsealed rural routes shown in
the list of streets held by most highway authorities are likely to be shown to be
carriageways on investigation. However, even if we are right about that, such a
likelihood cannot give rise to a presumption in any particular case, for that would
impose an expectation of vehicular rights, and a special and unreasonable burden
on those seeking to rebut the presumption, in any case where the route were not, in
actual fact, a carriageway.

Both the 1998 letters state that that the only way to resolve the question of what
rights exist over a UCR is for the highway authority to determine them on a case-bycase basis, taking into account all the relevant evidence and not just whether they
are recorded on the list of streets. That remains our position.
I agree that the fact that section 67(2)(b) of the NERC Act specifically excludes
ways shown only on the list of streets from the extinguishment of vehicular rights
does not change the Government’s advice, as set out in the 1998 letters.
Yours sincerely

DAVE WATERMAN
Landscape & Outdoor Recreation Reform Projects

Sponsorship, Landscape and Recreation Division
Room 1/01, Temple Quay House
2 The Square
Temple Quay
Bristol
BS1 6EB
Telephone - 0117 372 8379
Fax - 0117 372 8587
Email: rights.ofway@defra.gsi.gov.uk
Website: www.defra.gov.uk

Sent by e-mail
Date 28 November 2006
To all local authorities in England.

The List of Streets and unrecorded rights of way
The Countryside & Rights of Way Act 2000, sections 53 to 56 2026 (cut-off
date for extinguishment of unrecorded rights of way) and the Highways Act
1980, section 36(6) (the ‘list of streets’)
In the Countryside and Rights of Way Act 2000 the Government fulfilled its
commitment in Chapter 11 of the 2000 Rural White Paper, which
announced that Government would: “set a deadline of 25 years for
registering forgotten historic footpaths and bridleways on the local
definitive maps of the rights of way network”. Section 53 of the
Countryside and Rights of Way Act provides that on 1st January 2026 all
historic rights of way that have not been recorded on the definitive map
and statement will be extinguished.
It has been brought to our attention that some local authorities believe that
there is no need to record a public right of way on the definitive map and
statement where that right of way is also shown on the list required to be kept
under section 36(6) of the Highways Act 1980, the so-called ‘list of streets’.
However, the list of streets is a local highway authority’s record of all
highways that are maintainable at public expense; it is not a record of what
legal rights exist over that highway. And there is no exemption, under sections
53 or 54 of the Countryside and Rights of Way Act 2000, from the
extinguishment of unrecorded rights over a way on the basis that it is shown
on the list of streets.
Consequently, any route that on 1 January 2026 is shown on the list of streets
but not on the definitive map will have any unrecorded rights extinguished,
subject to the terms of the Countryside & Rights of Way Act 2000.

Local authorities are therefore urged to ensure that any unrecorded footpath,
bridleway and restricted byway rights are recorded on the definitive map and
statement by the cut-off date of 2026, regardless of whether they are also
shown on the list required to be kept under section 36(6) of the Highways Act
1980, the ‘list of streets’.
Yours faithfully

Dave Waterman
Head of Rights of Way Branch

